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J. THOMAS BOWEN #0396

925 Executlve Park Drive, Suite B

Murray, Utah 84117-3545

Telephone (801) 566-5208

Attorney for Foothills Water Company,

J. Rodney Dansle, The Dansie Family Trust,

Boyd W, Dansie, Richard P. Dansle, Joyce M.
Taylor, and Bonnle R. Parkin '

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH, WEST JORDAN DEPARTMENT

HI-COUNTRY ESTATES HOMEOWNERS
ASSOCIATION; a Utah Corporation,

Plaiitif,
V. |

BAGLEY & COMPANY, et al.,

L./v\—fvvuvvvvvv

Defendants,

FOOTHILLS WATER COMPANY, a Utah
Corporation; J, RODNEY DANSIE; THE
DANSIE FAMILY TRUST; BOYD W. DANSIE;
RICHARD P. DANSIE; JOYCE M, TAYLOR;
and BONNIE R, PARKIN,

Defendahts. énd
Counterclaimants,

V.

HI-COUNTRY ESTATES HOMEOWNERS
ASSOCIATION, a Utah Corporation,

Counterclalm Defendants.

e e N e Mttt Nl Mt N N S el W M N ot Mt gyt

. MOTION FOR ENTRY OF AN

ORDER IMPLEMENTING COURT

. OF APPEALS' DECISION

Caso No, 020107452
Judge: Andiew Stone .




The Foothills Water Company, J. Rodney Dansie, The Dansie Family Trust, Boyd
W. Dansle, Richard P. Dansie, Joyce M. Taylor, and Bonnie R. Parkin (collectivei‘y "the
Dansles") submit this motion requesting this Court to enter an order implementing the |
decision of the Court of Apﬁeais in this matter. This moiioﬁ is supported by an

accompanylng memoranduim,

'
DATED this @%@y of July, 2012,

J. Thomas Bowen, Attbrney for

Foothills Water Company, J. Rodney
Dansie, The Dansie Family Trust,

Boyd W, Dansie, Richard P, Dansle, Joyce
M. Taylor, and Bonnle R. Parkin




CERTIFICATE OF MAILING
{ hereby certify that on this 3 day of July, 2012, 1 caused to be mailed, a true
and correct copy of the forego]ng MOTION FOR ENTRY OF AN ORDER IMPLEMENTENG

COURT OF APPEALS' DECISION by placing the same in United States Mail, first class,

postage prepaid to the following:

J. Craig Smith

Smith Hartvigsen, PLLC

215 So, State Street, Suite 600
Salt Lake City, UT 84111

~

Legal Secretary




J. THOMAS BOWEN #0396

925 Executive Park Drive, Suite B

Murray, Utah 84117-3545

. Telephone (801) 566-5298

Attorney for Foothills Wafer Gompany,

J. Rodney Dansle, The Dansie Family Trust,
Boyd W. Dansle, Richard P, Dansie, Joyce M.
Taylor, and Bonnie R. Parkin

N THE THIF.%D JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH, WEST JORDAN DEPARTWMENT

MEMORANDUM IN SUPPORT OF
MOTION FOR ENTRY OF AN
ORDER IMPLEMENTING COURT
OF APPEALS' DECISION

HI-COUNTRY ESTATES HOMEOWNERS
ASSOCIATION, a Utah Corporation,

"Plaintiff,
Vv,

Case No. 020107452

BAGLEY & COMPANY, etal,
' Judge_: Andrew Sione

Defendants.

vvuvvvvvvvvvvvvvm)’

S

FOOTHILLS WATER COMPANY, a Utah
Corporation; J, RODNEY DANSIE; THE
DANSIE FAMILY TRUST; BOYD W, DANSIE;
RICHARD P. DANSIE; JOYCE M. TAYLOR;
and BONNIE R. PARKIN,

Defendants and
Counterclaimants,

V.

. HI-COUNTRY ESTATES HOMEOWNERS
- ASSOCIATION, a Utah Corporation,

Counterclaim Defendants.




The Foothills Water Combany, J. Rodney Dansig, The Dansle Family Trust, Boyd
W. Dansls, Richard P, Danéie, Joyce M., Taylor, and Bonnte R, Parkin submit the following -
memorandum In support of their motion for an order from this Court implementing the |
Court of Appeals decision in thfs; matter.

FACTS

This case !nvolvgs a long standing dispute between Hi-Country Estates

Homeowners Aésociation ("Assoclation”) and Foothills Watér Company, a Utah
_corporation, J. Rodney Dansie, The Dansie Family Trust, Boyd W. Dansle, Richard P,

Dansie, Joyce M. Taylor, an;f Bonnie R. Parkin (the "Dansies"} re!éting to the delivery of
water and the utilization of a water system in the Hi-Country Estates development located
in southwest Salt Lake County. The focus of this motion and the proposed order begins
with the declsi;)n of the Court of Appeals in this matter in 2008.' In {12, footnote 2 of that
opinion, the Court stated that the Dansies "shall have the right to receive up to five (5)
residential hook-ups onto the water system on the Dansie property for merﬁbers of his’
immediate family without any‘ payment of hook~ﬁp fees and shall further have the right to
receive up to twelve million (12,000,000} galions of water per year from the combined
water system at no cost for gullnary and yard use . . .." In spite 6f this language, the Court
of Appeéls affirmed Judge Brian's order and the final judgment in this matter dated

January b, 2006,- wherein he ﬁad determined that the Dansies had to pay various costs for

T Hi-Country EstatesHomeoswzer& Ass'n v. Bagley & Co., 2008°UT App 105, 182 P.3d 417
(copy attached as Exhibit A). .- :




transporting the water through the Association’s system and for the connections. The
Supreme Court denied certiorari, and the matter Was returhed to the District Court-and
asslgned to Judge Roth due to-Judge Brian's retirement, The Dansies asked Judge Roth

to modify Judge Brian's final ruling to reflect the Court of Appeals’ language iny 12 of its
opinion. Judge Roth rgfused {0 do so based upon his belief that he had no such authority
since the Court of Appeals had affirrﬁed Judge Brian's order in all respects. Judge Roth
hoted, however, that there was an apparent inconsistency between the Court of Appeals'
statements in j 12 and Its reference 1o footnote 2 that the Well Lease Is enforceable as

| written, and Judge Brian's order that required the Danslés to pay for transfer fees and

costs based upon a defunct 1986 PSC order. The Dansies appealed Judge Roth's

decision. On July 29, 20'&1, the Court of Appeals filed an Amended Memorandum
Decision? which affirmed its 2008 decision that the Dansies were entitled to recelve free

| water and clarified that decision. The Court stated, "Thus our affirmance of paragraph 3 of ' .
the Final Judgment must be understood as being limited to its historical context and not as | .
'adjudicatfing] the rights of the parties or the enforceability of the Well Lease going
forward.! To be clear, the effect of the Final Judgment, as affirmed and explained in our
2008 opinion and in the abdve Amended Memorandum Decision, is that the Dansies are,

golng forward, entitled to their contractual rights (o free water and free hook-ups unless the

2Hi-Country Estates Homeowners Ass'n v. Bagley & Co,, 2011 UT App 252, cert denied, 260
P.3d 192 (UTAH 2011) (copy atfached as Exhibit B).
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PSC intervenss and determin.es otherwise." The Supréfne Court again denied certiorari,
and the case was remanded to this Court.

The file in this matter does not clearly reﬂect'the present status of the dispute
between the parties. it only éontains Judé;e Brian's Final Judgment and Judge Roth's
Order. The Dansles submit that It would be approptlate for this -Court to enter the
proposed vorder clarifying that, as the Court of Appeals stated, Jﬁdge Brian's "final
judgment" does not exclude the Dansies from the clear language of the agreemeht and
that they are entitled to free water and free hook-ups absent PSC intervention. In addition,

the Dansles presently have no order for this Court to enforce if the Assoclation refuses

their demand that free water be provided.®

A .
DATED thisézé‘%e}y of July, 2012,

14

J. Thomas Bowen, Attorney for Foothills |
Water Company, J. Rodney Dansle, The
Dansie Family Trust, Boyd W, Dansie,
Richard P, Dansie, Joyce M. Taylor, and
Bonnie R. Parkin

The Dansies have made a demand on the Association for the fiee water, but thus far ithas been
ignored,
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in the Asgociation. Defendants also counterclaimed for
enforcement of the Well Lease.

14 Tn June 1985, Bagley created Foothills and began to manage
the water system through this entity. poward the end of the
year, Bagley transferred all interest and stock in Foothills to
Dansie; and the following January, Bagley assigned to Foothills
21l of his righte related to the water system. Also in June
1985, Foothills applied to the Public Service Commission (the
pP5C) to operate the water system as a public utility; and the PSC
granted a certificate of convenience and necesgity. The
following year, the PSC held rate-getting hearings and determined
that, motwithstanding the terms of the Well Lease, in order for
the Dansies to obtain their free water, they would need to pay
the pro-rata costs for power, chlorination, and water testing.

s Title in the. water system was eventually quieted in the

. association, In 1994, shortly after the Association agsumed
control of the water system, the Apsociation disconnected the
water lines to the Dansie property when the Dansies allegedly
refused to pay the costs required by the 1386 PSC order. The
Dansies thereafter built a temporary water system to service
their property and claimed breach of contract based on the
severance of the water systems. In 1996, the PSC revoked the
water system's status as a public utility.

s after nearly twenty yeaxrs of district court determinations,
appeals by the parties, and remands by appellate courts, trial on
the remaining issues was held in early 2005. The trial court
then issued a Final Judgment on those remaining ilssues on January
5, 2006, whiech {1) ruled that the Well Lease was an enforceable
contract and was not, ag the Association had argued, void because
of public policy ox uncongcionability; (2) dismissed the Dansieg'
preach of contract claims because the Dansies refuged .to pay the
cogts set forth by the 1886 PSC order and because the Dansies had
failed to prove damages that were proximately caused Dy the
geparation of the water systems or to mitigate their alleged
damages; and (3) refused to award attorney fees the Dangies
claimed under the terms of the Well Lease., A geparate order was
signed on the same day, fixing an award amount of $16,334,99 to
Foothills for improvements wade O the water system betweeén the
“years 1981 and 1985, Lhe court having previously determined in a
gseparate memorandum decision that Foothillg was entitled to such

an award,

{7 The Dansies appeal the dismissal of their breach of contract
claimg, arguing that they did offer to pay the necessary costs
and that they did prove damages caused by the severing of the
water systemg, Further, the Dangies argue that the txial court
should have granted them attorney fees under the terms of the

20060139-CA 3




aggociation.? And we do not se

.

-Appociation's

" pinding. Thus, we now interpre

q 46, 44 p.3d 781 (citing Warner V. DMGE Color, Inc,, 2000 UT 102,
¢ 21, 20 P.3d 868).
BNALYSIS
T. Public Policy
412 The Association argues that the Well Lease is void as a

matter of public policy. gpecifically, the Asgociation argues
that the provisions for free water and water connections violate

‘nthe public policy that a water company way not charge

unreasonable, preferential, oY dlscriminatory rates." As support

for this argument, the nesociation points to sections of the Utah
tility be "just and

Code which provide that charges by a public u

reagonable, ! Utah Code Ann. § 54-3-1 {2000), and that a public
utility may not Dbe preferential in itg. treatment of persons and
entities, gee id. § 54-3-8(1) {(Supp. 2007). The Association
Further relies on the 1986 PSC order, arguing that the order
determined the Well Lease to be ngrossly unreasonaple.'! But
the Association is no. longer a public utility, and thus, neither

these statutes nor the PSC order is currently applicable to the
e any indication that the public

ach of contract claim, the trial court

determined that the Aspociation was required to provide the water
nonly ‘upon payment of [the Dansies’] pro rata share of the

cost for power, chlorination, and water testing,”
ired to provide the water

5., Tn addressing the bre

and that the Associlation was redu
connections “only if [the Dangies] palid] the Amsociation for
those connections at the Association's ugval charge for such
connection.® The court reasoned that such paymenf by the Dangies
was required because n [tlhe 1986 PSC Order prohibits the Well
T,eage from affecting the rates paid by the association

members ., .
on February 5, 1996, the PSC revoked the status of the water
gystem as a public utility. Thexefore, fixom that point forward,
the PSC did not bhave jurisdiction over the water system, see Utah
Code Am. § 54-4-1 (2000), and the 1986 PSC order was no longexr

t the Dansies' rights and -~

obligationg under the Wwell Lease according to its plain language,

which, as amended, states:
Dansie. shall have the right to recelve up to
five (5) residential hook-ups on to the water
gystem on the pansie property for members of
his immediate family withoub any payment of
hook-up fees and shall further have the right

to receive up to 12 million (12,000,000)
(contimied. . .)

20060139~CA




1028, 1043 (Utah 1985) ("Ordinarily the fairness of a contract
should be determined in 1light of the circumstances as they
existed at the time of the making . . . . Unconscionability
cannot be demonstrated by hindsight.” (internal guotation marks
omitted)); Beking Bar V Ranch v. ‘Buth, 664 P.2d 455, 461 (Utah
1983) ("The -Getermination of whother a contract is unconscionable
igs usually made with respect to the conditions that existed at
the time the contract was made, and without regard for the
parties! subsequent conduct and dealings."). The Assoclation's
only argument concerning the circumgtances in 1877 is that the
Asgociation did not need water from the Dansie well., But the
association concedeps that at the time the Wwell Lease was entered
into, Bagley and Dansie had plans for a’ future gubdivision, which
may have been the primary reason for the Well Lease. Thus,
Bagley did receive a potentially valuable benefit under the
contract and, without more facts regarding the circumstances in
1977, we cannot say there is neceggarily "an overall imbalance in
the obligations and rights imposed by the bargain'® or that the
terms are "so one-gided ag to oppress or unfairly surprige an
innocent party.? Bekine Baxr V Ranch, 664 P.2d at 462 (internal
guotation marks omitted). Thus, we decline to declare the Well

Tease void due to unconscionability.®

3. aAn imbalance in the obligations and rights of the partieg is
only one factoxr to be used in determining vncongcionability. See
Bekins Bar V Ranch v. Hith, 664 P.2d 455, 461-62 {Utah 1283). A
simple imbalance in the contract terms, without more, does not
invalidate a contract. See 1d. at 453 ("With a few exceptions,
it is still axiomatic in contract law that persons dealing atbt
arm's length-are entitled to contract on their own terms without
the intervention of the courts for the purpose of relieving one
side or the other from the effects of a bad bargain.” Parties
should be permitted to enter into contracts that actually may be
unreasonable or which may lead to haxrdship on one side.?
(citation and dnternal guotation marks omitted)) .

4. The Bssociation also argues that the Well Lease 1s
unconsciondble ag applied to it because it wap never a party to
the Well Lease and is not a successor Or dn asgign of Bagley. -
Although we see nothing in the record to.indicate that the
nssociation was ever a party to the Well Lease, the agsociation
has failed to preserve thisg argument. We have reviewed the
record references supplied by the Association, but we see 1o
place where this argument was preserved. See State V. Brown, BSHE
p.od 358, 361 (Utah Ct. App. 19383) ("Utah courts require specific
objections in order .to hring all claimed errors to the twial
court's attention to give the court an opportunity Lo correct the

exrors if appropriate. . . AD obligue reference to an issue in
{(continued. ..}

20060139-CA ' 7




(Utah 1987) (quoting United Stateg V. United States Gypsum Co.,
333 1J.8. 364, 395 (1548)}).

fiis The Dansies' argument regarding damages egsentially reargues
the Facts that were before the trial court., "However, & party
challenging a trial court's factual finding must do more than
merely reargue the evidence supporting his or her position;
rather, the party is wrequired fto first marshal the evidence in
gupport of the finding.® gigg v. 8igg, 905 P.2d 908, 913 n.7
(Utah Ct. App. 1995) (citing Shepherd v, ghepherd, 876 P.2d 429,
432 (Utah Ct. App. 1994)); see also Reid v, Mutual of Omaha _Ins.
Co., 776 P.2d 896, 899 (Utah 1989) ("To mount. a succegsful _
ohallenge to the correctness of a trial court's findings of fact,
an appellant must first marshal all the evidence supporting the
finding and then demonstrate that the evidence is legally
snsufficient to suppoxrt the findings even in viewing it in the
light mosgt favorable to the court below."). .

The process of marshaling is ..
fundamentally different from that of
presenting the evidence at trial. . The
challenging party must temporarily remove its
own prejudices and fully embrace the
adversary's position; {[the challenging party)
must play the devil's advocate. in so doing,
appellants must present the evidence in a
light most favorable to the trial court and
not attempt te construe the evidence in a
light favorable to thelr case. Appellants
cannot merely present carefully selected
facts and excerpts From the recoxrd in support
of their position. Nor can they simply
regtate or review evidence that points to an
alternate finding or a finding contrary to
the trial court's finding of fact.

Chen v. Stewart, 2004 UT 82, ¢ 78, 100 P.3d 1177 {citations and
internal quotation marks cmitted) . :

920 1n their brief, the Dansies pimply set forth the evidence.
supporting theixr position, provide the opposition's responge Lo
that evidence, and argue that the lattexr was not credible. Such
does not meet the trigorous and strict? marshaling requirement.
Id. § 79. Further, the determination of credibility is for the
fact finder, and oux review on appeal ils much more limited. See
438 Maip 8t. v. Bagy Heal, The,, 2004 Ur 72, § 75, 99 P.3d 801
("When reviewing a district court's findings of fact on appeal,
we do not undertake an independent assesgment of the evidence
presented during the course of trial and reach our own separvate
findings with respect to that evidence, -Rather, we endeavor only

20060138-CA 9




CONCLUSION

Y24 We affirm the tridal court's holding that the Well Lease ip
ah enforceable contract, being neither void as againset public
policy nox unconscionable. We further affirm the dlswmissal of

fhe pansies' breach of dontract claims; specifically, we affirm

fhe trial courk's determination -that the Dansies did not prove
he separation of the watex

damages proximately caused by t
pystems. As to the lssue regarding the amount awarded as

reimbursement for ilmprovements, we see 1o error in the trial
court's reliance on the PSC finding and affirm thig awaxrd.
Finally; because the pDangies did not ultimately prevail on their

breach of contract claimg and bescauge their claim for
reimbursement was not brought under the Well Dease, attorney fees
are not appropriate below or-on appeal. We therefore affirm the

trial court on all issues,

James VDavis,%ge

425 WE CONCUR:

wilidam AL Thorne Jr.,
Asgpociate Presiding Judge

v

Gregory~K, Orme, Judge

f, the undersigned, Clerk of the Utah Court of
Appeals, do hereby cerlly that the foregolng Is a
, full, true and correct copy of an orlginal document
' on flls In the Utah Coutt of Appesls. In testimony
whereof, | have sst my hand-and affixed the seal of

the Courl, :g . Q v
. (L)Esakcémns . -
af eLe :

g 2
alg
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1, This Amended Memorandum Decision supersedes the Amended Memorandum
Decision in Case No, 20090433-CA issued on January 27, 2011,




interpret the Dansies’ rights and obligations under the Well Lease according to its plain
language.” Id. {12 n.2. We also affirmed the trial court’s order that the Well Lease was
not unconscionable, Secid. 1 15. And we affirmed the trial court’s denial of the
Dansies’ breach of contract claims relating to the severing of the water systems. See id.
9 16. We did so under the rules of appellate procedure, holding that in challenging on
appeal the trial court’s factuial fmdmgs on damages, the Dansies had failed to marshal
the evidence as required by rule 24(a)(9) of the Utah Rules of Appellate Procedure, See
id, 9 20; see also Utah R, App. P. 24(2)(9). We also affirmed the tiial court’s judgment in
favor of the Dansies in the sum of $16,334.99. See Hi-Country Estates, 2008 UT App 1085,
q 21. Finally, we affirmed the trial court's denial of attorney fees. Seeid. 22, Our
opinion concluded, “We therefore affirm the trial court on all issues.” Id. §24.-The

Utah Supreme Court denied cross-petitions for certiorari.

94 After remittitur, the Dansies filed a motion with the trial court to modify the
Final Judgment to conform to footnote 2 of our opinion as they understood it. The
Association resisted the motion, and the trial court denied it. The Dansies appeal, We
conclude that our 2008 opinion appropriately resolved the i issues before us under
relevant principles of appellate review. Fur thennol e, the trial court properly read our
opinion as a complefe affirmance.

95  “The mandate rule dictates that pronouncements of an appellate court on legal
issues in a case become the law of the case and must be followed in subsequent
proceedings of that case; The mandate rule ., . . binds both the district court and the
parties to honaor the mandate.of the appellate court.” Utah Dep't of Transp. v, Tvers, 2009
UT 56, T 12, 218 P.3d 583 (omission in original) (citation and internal quotation marks

_ omitted). “The lower court must implement both the letter and the spirit of the
mandate, taking into account the appellate court’s opinion and the circumstances it
embraces.” Id. (internal quotation marks omitted).

6 For reasons we explain below we do not believe the language in footnote two of
our opinion conflicts with our ultimate order. Never theless, to the extent a real or
apparent conflict exists in a judicial opinion, the opinion’s “directions” control. See
Amax Magnestumn Corp, v, Utah State Tax Conum’n, 848 P.2d 715, 718 (Utah Ct. App. 1993)
(“Where the Janguage used in the body of an appellate opinion conflicts with directions
on remand, the latter controls.”), rev’d on other grounds, 874 P.2d 840 (Utah 1994). And
‘the only dnecuons in our 2008 opinion indicate that we are affizming the trial court on
all issues, The opening paragraph of that opinion states, “Counterclaim Plaintiffs .,

20090433-CA ‘ ' 3




had "determined that the Dansies had fatled to prove damages proximately caused by
the alleged breach.” Id. We resolved thisissue on the element of damages, "affirm[ing]
the dismissal of the breach of contract claiins based on this failure to prove damages.”
14. We properly did so on the ground that the Dansies had not “adequately marshal(ed]
the evidence.” Id, { 20. Resolving the claim on the element of damages made it
unnecessaty for us to address whether a breach of the contract had been otherwise

establi_shed. See id. q 20,

9 Our 2008 opinion thus resolved all outstanding issues in favor of the trial court’s
order. It explicitly resolved all issues enumerated in the concluding paragraph: See 1d.

q 24. Any remaining challenges to the trial court’s order, whether.or not we addressed
them on the merits, were also necessarily resolved in favor of the trial court’s order. See
Pincitelli v. Southern Utah State Coll., 636 1.2d 1063, 1065 (Utah 1981) (noting that a final -
ordet, “unless reversed on appeal, is res judicata and binding upon [the] parties”).
Finally, any challenges to prior tifal court rulings that the parties might have appealed,
but did not, wete at that point waived. See DeBry v. Cuscade Enters., 935 P.2d 499, 502
(Utah 1997) (failing to raise issues ripe for appeal results in waiver of the right to raise -

them at a later time).?

. 910 The opinion made no attempt to resolve future issues that might arise between
the parties, including future claims of damages against the Association for future |
~breaches of the Well Lease. The opinion did establish that, so long as the PSC does not
exercise jurisdiction over the water system, the rights of the parties are as set forth by
. the plain language of the Well Lease, The Association contends that this can never
happen, because as soon as it delivers a drop of water to the Dansies at no cost as
required by the Well Lease, the PSC will exercise jurisdiction and require payment,

3, Notwithstanding our 2008 opinion stating that we affirmed the trial court “on alt
jgsues,” the Dansies did nat file a petition for rehearing. The Association filed a petition
for rehearing on a question unrelated fo the instant appeal. See Utah R. App. P. 35(a)
(permitting the filing of a petition for reheating within fourteen days after the entry of
an appellate decision drawing the court’s attention to “points of law or fact which the
petitioner claims the court has ovetlooked or misapprehended”). We denied that

petition,

20000433-CA ' 5




enjoy free hook-ups and free water under the Well Lease because the P3C would
necessatily re-exert jurisdiction and prevent it. Rather, we noted that “statutes can be
amended; regulations can be repealed; administrative policies and attitudes can

change.” Id.

14 Thus, our affirmance of paragraph 3 of the Final Judgiment must be understood
as being limited to its historical context and not as “adjudicat{ing) the rights of the
parties or the enforceability of the Well Lease going forward.” To be cleay, the effect of
the Final Judgment, as affirmed and explained in our 2008 opinion and in the above
Amended Memorandum Decision, is that the Dansies are, going forward, entitled to
their contractual rights to free water and free hook-ups unless the PSC intervenes and
determines otherwise, Given these observations, the petition for rehearing is denied,

J\rederiq Voros Jr., Judge N

......

q15 ICONCUR:

Cy

e

Grééor “Otime, Judge

DAVIS, Presiding Judge (dissenting):

916  The lead opinion recognizes the rule that a trial court is constrained to implement
the spirit, and not only the letter, of our prior mandate. See supra 5 (citing Utah Dep't -
of Transp. v. Ivers, 2009 UT 86, T12, 218 P.3d 583), However, in assessing whether the
tial court cotrectly iniplemented our prior mandate, the lead opinion does exactly the
opposite, essentially focusing only on form and not on substance. This elevation of
forin over substance results in an outeome contrary to that intended in our prior
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damages resulting from the 1994 separation of the water systems. See id. 9 16 (stating
that the Dangies’ breach of contract claims “were based on the Association severing the
two water systems”); id. 17 (noting that the trial court had dismissed the contract
claims because the Dansies “failed to prove any damages proximately caused by the
separation of the two water systems” ); id. § 20 (affirming dismissal of breach of contract
* claims based on “failure to prove damages proximately ‘caused by the alleged breach”);
id. 9 24 (concluding that we affirmed the breach of contract claims because “the Dansies
did not prove damages proximately caused by the separation of the water systems”),
And we emphasized that when addressing such breach of contract claims, reliance on
the 1986 PSC Order was appropriate because “the PSC did have jurisdiction over the
Association at the time the alleged breach occurred,” that is, the 1994 severance of the
water systems. Id. {16, However, neither this section of ottr opinion nor the restated
affirmance on this issue in out concluding paragraph addressed the alleged breach of
contract due to the Association’s continuing refusal to provide the benefits as set forth
in the Well Lease even aftet PSC jurisdiction had ended. And our affirmance on the
breach of contract claims due to separation of the water systerns siinply cannot be used
to infer out affirmance of breach of contract claims that addressed the current
obligations of the-pau'i:ies.2 Cf. Messick v. PHD Trucking Serv., Inc., 678 P.Z_d 791, 795
(Utah 1984) ("[P]laintiff's reliance upon this Court's former mandate . . . is entirely out
of context here. A close examination of our former opinion, and specifically the subject
mandate, reveals that the mandate was directed toward the question of what method
(pay schedule) rather than Fate of compensation was to be used with regard to plaintiff’s

driving.”),

119 " Instead, the only portion of our prior opinion that addressed the breach of
contract claims requesting specific performance was footnote 2, which stated as follows:

2, Of course, the breach of contract claims requesting specific performance could not
have been disposed of based upon our affirmance of the trial court’s determination that
the Dansies had failed to adequately prove damages. See generally South Shotes
Concession, Inc. v. State, 600 P.2d 550, 552 (Utah 1979) (""The right to specific
performance is essentially an exceptional one, and a decree for such relief is given
instead of damages only when by this means a court can do more perfect and complete
justice.” (emphasis added)).

20090433-CA 9




Again, the case law is clear that context is important and that we may not simply rely
on individual words when interpreting an appellate mandate. See, ¢.g., Coonibs v. Salt
Luke & Forl Douglas Ry. Co., 11 Utah 137, 39 P. 503, 506 (1895) (" The mandate and
opinion, taken together, although they use the word, “reversed,” amount to a reversal
only in respect to the accounting, and to a modification of the decree in respect to the
accounting, and to an affirmance of itin all other respects,”” (quoting Gaines v, Rugg, 146

U.S. 228, 238 (1893))):

20  The lead opinion states that our language in footnote 2 was not 4 partial reversal
but was simply an explanation that we were not considering PSC directives when
assessing the contract for enforceability. Seesupra §7. But the footnote Janguage does
not simply state that we are not considering the PSC directives, but that we are not
considering those directives because the PSC Order is no longer binding and the parties
are now to be governed by the unmoditied lar{gque_ of the Well Lease, The language
employed in footnote 2 gives no hint of being limited to our consideration of the Well
Lease’s validity bat, rathet, quite definitively states that “the 1986 PSC order wasno
longer binding {after February 5, 1996,]" and that “we now interpret the Dansies’ rights
and obligations under the Well Lease according to its plain language.” I{i-Country
Estates, 2008"UT'App 105, 9 12 n.2. The footnote also States,_”[T]l‘_\evAs.sociation,is no
longer a public utility, and thus, neither [statutes regulating public utilities] nor the PSC
order is currently applicable to the Association.” Id. 9 12. 'Thus, the footnote language
establishes the cutrent inapplicability of the PSC Order and the resulting current '
obligations of the parties, and is not merely setting up some hypothetical situation
under which we would evaluate the validity of the Well Lease.”

3. The Dansies are caught, the' Association insists, in a Catch-22 that renders the
promise of free waler a perpetual mirage: because the Dansies aré not members of the
Association, as soon as the Association delivers a drop of watet to them at no cost, it
falls under the jurisdiction of the PSC, Once under PSC jurisdiction, the Association can
no longer deliver water to them at no cost. In support of their argument, the
Association points to language from a teial court memorandum decision issued prior to
the Final ]udgmént. However, this memorandum decision was not brought to our
attention by either party during the prior appeal. Furthermore, I am not convinced that
the language from the memorandum decision 1s as unequivocal as the Association

believes. The memorandum decision addressed the Association’s Motion for Partial
' (continued...)
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q10. However, the lead opinion refuses to give such determination any effect because
it was not reiterated in the dpinion's concluding paragraph. See supra 99 (“[Our prior
opinion] explicitly resolved all issues enwmerated in the concluding paragraph. Any
remaining challenges to the trial court’s order, whether or not we addressed them on
the merits, were also necessarily resolved in favor of the tutal court’s order.” (citation
omitted)). I think such an approach is in direct violation of the requirement that we
consider otr whole opinion when assessing whether the trial court implemented our
prior mandate, see Frost v, Liberty Mut. Ins. Co., 813 S W.2d 302, 304-05 (Mo, 1991} ("On
remand, proceedings in the trial court should be in accordance with both the mandate
and the result contemplated in the opinion. It is well settled that the mandate is not to
be read and applied in a vacuum, The opinion is part of the mandate ahd must be used
to interpret the mandate . . . .” (omission in original) {citations and internal quotation
marks omitted)); Warren v..Robison, 21 Utah 429, 61 7. 28, 30 (1900) (“[W]here an appeal
is taken from a judgment of an inferior court entered under a mandate of the appellate -
court, the latter tribunal will construe its own mandate i1 connection with its opinion, to
determine whether the inferior court proceeded in accordance therewith.” (emphasis
added)). The mandate rule applies to “pronouncements of an appellate court on legal
issues in a case,” Utah Dep't of Transp. v. Ivers, 2009 UT 56, 12, 218 P.3d 583 (internal
quotation marks omitted), and is not limited to only those pronouncements found
within the concluding paragraph of an appellate opinion,” '

4, (.continued) - : 7
and my colleagues that we definitively addressed the issue, I carmot fault the-Dansies

for failing to file a petition for rehearing to alert us to the fact that such pronouncement
was not included in our concluding paragraph. Indeéed, itis quite possible that our
oversight was not apparent to the Dansies before the time had passed for filing a
petition for yehearing. Furthermore, it is entirely appropriate to challenge a trial court’s
implementation of an appellate court mandate though a new appeal.

5. Of course, to the extent that there is an inconsistency between statements made in the
appellate court's opinion and its ultimate mandate, the mandate controls. See Amax
Magnesium Corp, v. Uinh State Tax Comim’n, 848 P.2d 715, 718 (Utah Ct. App. 1993)
(“Where the language used in the body of an appellate opinion conflicts with directions
on remand, the latter controls.”), rev’d on other grounds, 874 P.2d 840 (Utah 1994).
However, as the Association points otit, “[a] court should be hesitant to conclude that

there is an inconsistency and should make every effort to reconcile the body of the
(continued...)
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J. Rodney Dansie, The Dansie Family Trust,
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IN THE THIRD JUDIGIAL DISTRICT COURT OF SALT LAKE COUNTY .
STATE OF UTAH, WEST JORDAN DEPARTMENT

HI-COUNTRY ESTATES HOMEOWNERS
ASSOCIATION, a Utah Corporation,

Plaintiff, [PROPOSED] ORDER

-
- Case No, 020107452
Judge: Andrew Stone

BAGLEY & COMPANY, et al,,

Defendants.
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FOOTHILLS WATER COMPANY, a Utah
Corporation; J, RODNEY DANSIE; THE
DANSIE FAMILY TRUST; BOYD W. DANSIE;
RICHARD P. DANSIE; JOYCE M, TAYLOR;
and BONNIE R, PARKIN,

Defendants and
Counterclalimants,

V.

HI-COUNTRY ESTATES HOMEOWNERS
ASSOCIATION, a Utah Corporation,

Counterclaim Defendants.




Based upon the 2008 and 2011 opinions of the Utah Court of Appeals’ in this
matter, IT-|S ORDERED that the Dansies are, going forward, entitled to their contractual

right under the Well Lease Agreement fo free water and free hook-ups unless the PSC

intervenes and determines otherwise.

DATED this ____day of July, 2012.

By the Gourt:

Andrew Stone, District Jud_ge

'Hi-Country Estates Homeowners Ass'n v. Bagley & Co., 2008 UT App 105, 182P.3d 417,
Hi-Country Estates Homeowners Ass'n v, Bagley & Co., 2011 UT App 252, cert denied, 268

P.3d 192 (UTAH 2011},
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the same In Unitéd States Mail, first class, postage prepaid to the following:

J. Cralg Smith
Smith Hartvigsen, PLLC
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:ZZA_L . A, ,W¢

Legal Secretary




